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BAUCUS
STATEMENT OF KENNETH R. KAY
CONCERNING
o GRESSIONAL ATTEMPTS TO LIMIT SUPREME COURT & FEDERAL CnURT JURISDICTION
.BEFORE THE JUDICATURE SOCIETY EXECUTIVE COMMITTEE MEETING
NEW ORLEANS, LOUISIANA
AUGUST 8, 1981
I GREATLY APPRECIATE BEING GIVEN THE OPPORTUNITY TO PARTICIPATE
IN TODAY'S DISCUSSION ON THE JURISDICTION OF THE FEDERAL COURTS. I
WOULD PARTICULARLY LIKE TO THANK DOROTHY NELSON AND JIM ALFINI FOR
EXTENDING ME THE INVITATION TO JOIN YOU.
THE JUDICATURE SOCIETY SHOULD BE COMMENDED FOR FOCUSING
ATTENTION ON THE CONGRESSIONAL ATTEMPTS TO LIMIT THE POWERS AND
JURISDICTION OF THE SUPREME COURT AND THE LOWER FEDERAL COURTS.
THIS DISCUSSION COULD .NOT COME AT A' MORE APPROPRIATE TIME,
* IN APRIL OF 1979, THE THEN DEMOCRATICALLY-CONTROLLED SENATE
VOTED 51 To 40 IN FAVOR OF AN AMENDMENT, OFFERED BY SENATOR JESSE
HELMS OF NORTH CAROLINA, TO A SUPREME COURT JURISDICTION BILL. THE
AMENDMENT WOULD HAVE ELIMINATED SUPREME COURT AND LOWER FEDERAL COURT
JURISDICTION OVER THE ISSUE OF SCHOOL PRAYER,
* THIS YEAR, SUBCOMMITTEES OF BOTH HOUSE AND SENATE JUDICIARY
COMMITTEES HAVE HELD HEARINGS ON THE OVERALL ISSUE OF CONGRESSIONAL
,-.ATTEMPTS TO LIMIT THE FEDERAL COURTS.
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* ON JULY 10 OF THIS YEAR, THE SEPARATION OF POWERS SUBCOMMITTEE
OF THE SENATE', JUDICIARY COMMITTEE FAVORABLY REPORTED LEGISLATION THAT
WOULD ELIMINATE LOWER FEDERIAL COURT JURISDICTION IN CERTAIN ABORTION
CASES,
* THE ENTIRE SENATE IS CURRENTLY IN THE MIDDLE OF PROLONGED
DEBATE ON AN AMENDMENT TO THE DEPARTMENT OF JUSTICE AUTHORIZATION
BILL WHICH WOULD LIMIT THOSE INSTANCES IN WHICH A FEDERAL COURT
COULD ISSUE A BUSING ORDER. THIS SAME ISSUE IS CURRENTLY UNDER ACTIVE
CONSIDERATION IN THE SENATE JUDICIARY COMMITTEE.
* THE SEPARATION OF POWERS SUBCOMMITTEE HAS SCHEDULED FALL
HEARINGS ON LEGISLATION DESIGNED TO PREVENT LOWER FEDERAL COURTS
FROM ISSUING ANY BUSING ORDERS,
IN ADDITION, THERE .ARE APPROXIMATELY 20 SEPARATE PIECES OF
LEGISLATION PENDING IN THE HOUSE AND THE SENATE THAT WOULD.LIMIT
THE JURISDICTION OF THE FEDERAL COURTS. THESE BILLS WOULD DENY
JURISDICTION IN CASES INVOLVING SCHOOL PRAYER, ABORTION, SCHOOL
DESEGREGATION, AND SEX BIAS IN THE SELECTIVE SERVICE SYSTEM, ONE
BILL WOULD GO SO FAR AS TO REMOVE FEDERAL COURT JURISDICTION OVER
ANY CASE INVOLVING A STATE COURT ORDER,
CLEARLY; THE ISSUE OF CONGRESSIONAL CONTROL OVER THE FEDERAL
COURTS IS NOT A MERE INTERESTING ACADEMIC CONSIDERATION. RATHER,
THE ISSUE MAY BE THE SINGLE MOST IMPORTANT ITEM ON OUR NATION'S
0.)N-ECONOMIC AGENDA IN THE 1980's., THE OUTCOME OF THIS DEBATE WILL
DETERMINE THE STATUS OF INDIVIDUAL RIGHTS AND LIBERTIES IN THIS
COUNTRY FOR DECADES TO COME.
IT IS WITHIN THIS CONTEXT THAT I WOULD LIKE TO EXPLORE THE
NATURE OF THE CONGRESSIONAL DEBATE AND THE PENDING PROPOSALS,
UNFORTUNATE FOCUS OF THE DEBATE
IF I HAD TO CHOOSE ONE WORD TO CHARACTERIZE THE CONGRESSIONAL
DEBATE ON THE QUESTION OF COURT JURISDICTION, THE WORD WOULD BE
UNFORTUNATE.
IN MY VIEW, IT IS "UNFORTUNATE" THAT THE FOCUS ON EACH PIECE OF
LEGISLATION HAS BEEN ON THE EMOTIONAL CONTROVERSY SURROUNDING A
PARTICULAR DECISION OF THE SUPREME COURT, RATHER THAN ON THE WITHDRAWAL
OF COURT JURISDICTION. FOR EXAMPLE, WHEN THE FULL SENATE VOTED ON
THE HELMS' AMENDMENT IN APRIL OF 1979, THE VOTE WAS PERCEIVED AS A
VOTE ON SCHOOL PRAYER, NOT AS A VOTE ON THE ROLE OF THE SUPREME COURT
IN OUR JUDICIAL SYSTEM.
THE CONSTITUENT MAIL WE RECEIVED IN SENATOR BAUCUS' OFFICE
READ:
"DEAR SENATOR, PLEASE SUPPORT SENATOR HELM'S
AMENDMENT TO RETURN PRAYER TO THE SCHOOLS.
SINCERELY"
I CAN STATE UNEQUIVOCALLY THAT WE HAVE NOT RECEIVED A SINGLE
CONSTITUENT LETTER THAT READ:
"DEAR SENATOR, PLEASE CONSIDER THE USEFUL ROLE
THAT THE SUPREME COURT MIGHT PLAY IN OUR SYSTEM
OF GOVERNMENT. SINCERELY"
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I MIGHT ADD THAT, AS OF YET, WE HAVE NOT EVEN RECEIVED SUCH A
LETTER FROM THE JUDICIAL CONFERENCE, LET ALONE A CONSTITUENTS
OF COURSE, IT IS UNDERSTANDABLE THAT THE FOCUS HAS REMAINED
ON THE VOLATILE SOCIAL ISSUES RATHER THAN ON THE BROAD INSTITUTIONAL
QUESTIONS. IT IS SO MUCH EASIER FOR A MEMBER OF CONGRESS TO RESPOND:
"DEAR CONSTITUENT, YOU WILL BE GLAD TO KNOW
I VOTED TO RESTORE PRAYER IN THE SCHOOLS"
RATHER THAN RESPONDING:
"DEAR CONSTITUENT, I SUPPORT PRAYER IN THE
SCHOOLS, BUT UNFORTUNATELY MY RESPECT FOR THE
DOCTRINE OF SEPARATION OF POWERS LEADS ME TO
THE CONCLUSION THAT THE HELMS LEGISLATION
WOULD UNDERMINE THE ESSENTIAL ROLE OF THE
JUDICIARY,
ROBERT BORK AND ERWIN GRISWOLD MAY BE APPLAUDED FOR SUCH AN
ANALYSIS, BUT IT IS NOT EFFECTIVE MATERIAL FOR RESPONSES TO
CONSTITUENTS.
ANOTHER ASPECT OF THE DEBATE THAT IS ALSO "UNFORTUNATE" HAS
BEEN THE PREOCCUPATION WITH WHETHER OR NOT THE PROPOSALS TO WITHDRAW
COURT JURISDICTION ARE CONSTITUTIONAL. THE DEBATE, THUS FAR, HAS
( -)ROGRESSED ON THE PREMISE THAT IF THE CONSTITUTION GIVES THE CONGRESS
THE AUTHOITY.TO DO IT, THEN THE CONGRESS OIUGH TO DO IT, THE
INTERCHANGING OF THE TERMS "CONSTITUTIONAL" AND "WISE" IS UNFORTUNATES
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MUST ADMIT CANDIDLY THAT THE CONSTITUTION DOES.NOT HELP
RESOLVE THE QUESTION AS EASILY AS ONE MIGHT EXPECT,
IT IS CLEAR THAT THE SUPREME COURT IS A CREATURE OF THE
CONSTITUTION, NOT OF CONGRESS, AND CONGRESS' POWER OVER THE COURT'S
APPELLATE JURISDICTION IS LIMITED TO MAKING "EXCEPTIONS" AND
"REGULATIONS,
BUT, IT IS ALSO CLEAR THE "EXCEPTIONS" CLAUSE GIVES CONGRESS
REAL AND SIGNIFICANT POWER TO CONTROL THE SUPREME COURT'S JURISDICTION.
IN THE FINAL ANALYSIS, THE FASCINATING CONSTITUTIONAL DIALOGUE
IS SIMPLY THATt THE DEBATE OVER THIS QUESTION WOULD GREATLY BENEFIT
ROM FAR MORE ATTENTION BEING PAID TO THE PUBLIC POLICY CONSIDERATIONS
OF THE VARIOUS PROPOSALS,
THE PUBLIC POLICY DEBATE.
THE ARGUMENT IN FAVOR OF THE PROPOSALS TO REMOVE COURT
JURISDICTION GOES SOMETHING LIKE THIS: THE SUPREME COURT HAS
ACTED UNCONSTITUTIONALLY IN REACHING DECISIONS -- FOR EXAMPLE,
ENGELE V. VITALE.. WHEN THE COURT SO ACTS, IT IS NOT ONLY PERMISSIBLE,
BUT APPROPRIATE FOR THE CONGRESS TO TAKE THE COURT OUT OF THE
BUSINESS OF ACTING UNCONSTITUTIONALLY.
THE ARGUMENT IS BASED ON THE EVERY DAY ANALOGY THAT IF
A CHILD HAS USED HIS BB GUN TO PUT A HOLE THROUGH A WINDOW AT
THE JONES' HOUSE, THEN THE PARENTS SHOULD TAKE THE GUN AWAY, IF
HE DOESN T HAVE A GUN, HE CAN T DO ANY MORE DAMAGES
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THE ANALOGY BREAKS DOWN .IMMEDIATELY BECAUSE .THE CONGRESS
AND THE COURTS ARE IN A CO-EQUAL RELATIONSHIP. BUT EVEN IF
ONE STAYS WITH THE ANALOGY, -'PENDING -PROPOSALS AMOUNT TO MUCH
MORE THAN THE PARENTS SIMPLY TAKING THE GUN AWAY. THE PROPOSALS
AMOUNT TO THE PARENTFTELLING THE CHILD THAT HE CAN NEVER GO OVER
TO THE JONES' HOUSE AGAIN, EVEN FOR SOME POSITIVE PURPOSE LIKE
HELPING THEM MOW THEIR LAWN.
AND IT'S IMPORTANT TO NOTE THAT KEEPING THE CHILD FROM
EVER GOING TO THE JONES' AGAIN DOES NOT REPLACE THE BROKEN WINDOWo
A RESPONSIBLE PARENT WOULD WANT TO REPAY THEIR NEIGHBORS FOR THE
DAMAGE THAT WAS DONE, REMOVAL OF COURT JURISDICTION OVER
SPECIFIC SUBJECT MATTER DOES NOT REPAIR ANY DAMAGE.
THE SIMPLE FACT IS.THAT WITHDRAWING THE SUPREME COURT'S
JURISDICTION OVER SCHOOL PRAYER DOES NOT RETURN PRAYER TO THE
SCHOOLS.
WITHDRAWING COURT JURISDICTION OVER ABORTION DOES NOT
OUTLAW ABORTION.
WHILE THIS MAY SEEM OBVIOUS, IT IS A POINT THAT HAS
ESCAPED MANY WHO HAVE ENGAGED IN THE DIALOGUE OVER THIS ISSUE,
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IN FACT, ONE CAN PLAUSIBLY ARGUE THAT NOT ONLY DO THESE
JURISDICTIONAL BILLS NOT ALTER-THE SUBSTANTIVE STATE OF THE LAW,
BUT THAT THEY ACTUALLY ELEVATE SUPREME COURT DECISIONS TO THE STATUS
OF THE IPERMANENT LAW OF THE LAND, NGELE V. V!TALE AND ITS
PROGENY WOULD NOT ONLY BE THE LAW OF rHE LAND TODAY, BUT WOULD BE
LOCKED IN STONE AS THE LAST WORD FROM THE SUPREME COURT,
ALSO POSSIBLE IS THE SITUATION WHERE STATE COURTS MIGHT
FURTHER RESTRICT THE SCOPE OF CURRENT..SUPREME COURT RULINGS AND
DECLARE-PERIODS OF SILENT MEDITATION IN SCHOOLS UNCONSTITUTIONAL,
THOSE CITIZENS WHO SUPPORT SCHOOL PRAYER MIGHT HAVE TO LIVE WITH AN
EVEN MORE UNACCEPTABLE STATE OF THE LAW THAN THAT WHICH THE SUPREME
COURT HAS ALREADY DECLARED,
NOT ONLY DO THESE PROPOSALS DO SO LITTLE TO PROMOTE THE
CAUSE OF THEIR PROPONENTS, BUT THEY DO SO.MUCH TO UPSET MANY BASIC
PRINCIPLES UPON WHICH.OUR JUDICIAL SYSTEM CURRENTLY OPERATES,.
ONE PRINCIPLE PROFOUNDLY AFFECTED BY SUCH LEGISLATION IS
THAT OF STARE DECISIS. ONE OF THE MOST UNFORTUNATE ASPECTS OF THESE
JURISDICTIONAL BILLS IS THAT AT THEIR HEART THEY DEPEND ON AN EROSION
OF THE PRINCIPLE.
THE CONGRESSIONAL SPONSORS OF THE LEGISLATION REALIZE THAT
THEY CANNOT DIRECTLY REVERSE THE SUPREME COURT SCHOOL PRAYER
DECISION, SO INSTEAD THEY WANT TO WITHDRAW THE SUPREME COURT'S
JURISDICTION AND GIVE THE STATE COURTS A KNOWING WINK AND SAY,
"GO AHEAD -- THEY CANT TOUCH YOU NOW," THIS CONGRESSIONAL WINK
1S, IN MY VIEW, NOT RESPONSIBLE LEGISLATION, IT IS AN OPEN
INVITATION TO THE STATES TO OVERRULE DECISIONS OF THE SUPREME
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A SECOND PRINCIPLE THAT WOULD BE AFFECTED IS THE UNIFORMITY
OF CONSTITUTIONAL INTERPRETATION.
REGARDLESS OF THE INTENTIONS OF THE FRAMERS OF THE CONSTITUTION,
CONGRESS CAN; AND SHOULD MAKE THE JUDGMENT THAT TODAY IN 1981,
THE FIRST AMENDMENT IN MONTANA WILL OFFER THE SAME PROTECTIONS AS
THE FIRST AMENDMENT IN NORTH CAROLINA. THE DEFINITION OF THE TERM
PERSON" UNDER THE FOURTEENTH AMENDMENT SHOULD BE THE SAME IN
LOUISIANA AS IT IS IN ILLINOIS. PERMITTING 50 STATE COURTS TO
ENGAGE IN SETTING 50 DIFFERENT DEFINITIONS OF CONSTITUTIONAL TERMS
DESTROYS THE ABILITY OF OUR CONSTITUTION TO SERVE AS A MEANINGFUL
'FEDERAL DOCUMENT.
THE THIRD PRINCIPLE THAT WOULD BE PROFOUNDLY AFFECTED IS
THAT OF JUDICIAL INDEPENDENCE. THIS POINT IS PERHAPS BEST MADE
IN A STATEMENT MADE OVER 100 YEARS AGO BY THEN PRESIDENT ANDREW
JOHNSON IN HIS MESSAGE OF VETO OF THE LEGISLATION THAT BECAME THE
SUBJECT OF THE FAMOUS tCCARDLE DECISION,
"THE LEGISLATION PROPOSED (TO FORECLOSE
CONSTITUTIONAL REVIEW IN THE SUPREME COURT) IS NOT IN
HARMONY WITH THE SPIRIT AND INTENTION OF THE
CONSTITUTION#. IT ESTABLISHES A PRECEDENT WHICH,
IF FOLLOWED; MAY EVENTUALLY SWEEP AWAY EVERY CHECK
ON ARBITRARY AND, UNCONSTITUTIONAL LEGISLATION,
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THUS FAR, DURING THE EXISTENCE OF THE
GOVERNMENT, THE SUPREME COURT OF THE UNITED STATES
HAS BEEN VIEWED BY THE PEOPLE AS THE.TRUE EXPOUNDER
OF THEIR CONSTITUTION ,AND IN THE MOST VIOLENT PARTY
CONFLICTS, ITS JUDGMENTS AND DECREES HAVE ALWAYS BEEN
SOUGHT AND DEFERRED TO WITH CONFIDENCE AND RESPECTo.,
ANY ACT WHICH MAY BE CONSTRUED INTO OR MISTAKEN FOR AN
ATTEMPT TO PREVENT OR EVADE ITS DECISIONS ON A
QUESTION WHICH AFFECTS THE LIBERTY OF THE CITIZENS
AND AGITATES THE COUNTRY CANNOT FAIL TO BE ATTENDED
WITH UNPROPITIOUS CONSEQUENCES.
MANY MEMBERS OF CONGRESS HAVE NOT ONLY UNDERESTIMATED THE
IMPACT OF THESE BILLS ON THE BASIC PRINCIPLES OF OUR JUDICIAL
SYSTEM, BUT HAVE ALSO UNDERESTIMATED THE IMPACT ON THE CONGRESS
ITSELF. IF CONGRESS DECIDES TO ENTER THIS ARENA, THE PRESSURE
TO RESPOND TO A WIDER RANGE OF CONSTITUTIONAL ISSUES WILL GROW AND
GROW, EVERY CONSTITUENCY THAT FEELS VICTIMIZED BY AN ADVERSE
CONSTITUTIONAL RULING WILL COME RUNNING TO THE CONGRESS FOR A
JURISDICTION WITHDRAWAL BILL
IF THE SUPREME COURT EVER UPHELD LEGISLATION TO WITHDRAW
JURISDICTION OVER THE ISSUE OF SCHOOL PRAYER OR ABORTION, THERE IS
NO AREA OF CONSTITUTIONAL LAW WHICH WOULD BE IMMUNE> FROM CONGRESSIONAL
ACTION, IF-ONE ACCEPTS TH DESIRABILITY OF EVEN A PARTIAL REMOVAL OF
SUBSTANTIVE CONSTITUTIONAL JURISDICTION, THEN ONE IS CONDONING
(jHE POSSIBILITY-OF THE REMOVAL OF THE ENTIRE SUPREME COURT APPELLATE
JURISDICTION,
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AND, FURTHERMORE; THE PROPONENTS OF THESE MEASURES OUGHT
TO CONTEMPLATE FUTURE CONGRESSESWHO MAY HAVE SIGNIFICANTLY
DIFFERENT VIEWS ON- SUBSTANTIVE~ ISSUES, PLAYING -THE JURISDICTIONAL
WITHDRAWAL GAME AS WELL. WE SHOULD CONSIDER CAREFULLY WHETHER
WE WOULD LIKE A PRO-GUN CONTROL CONGRESS TO PRECLUDE THE SUPREME
COURT FROM INTERPRETING THE MEANING OF THE RIGHT TO BEAR ARMS.
MANY IN THE CONGRESS ARE NOT CONCERNED ABOUT THESE IMPACTS.
THEY BELIEVE THAT WITHOUT THE ENACTMENT OF THESE PROPOSALS, THE
CONGRESS AND THE NATION ARE DEFENSELESS AGAINST AN "IMPERIAL"
JUDICIARY.
I WOULD SUGGEST THAT OUR SYSTEM OF GOVERNMENT DOES PERMIT
US TO RESPOND TO FUNDAMENTALLY WRONG OR "UNCONSTITUTIONAL" DECISIONS
OF THE SUPREME COURT. THE FRAMERS OF OUR CONSTITUTION WISELY
PROVIDED WITHIN ARTICLE 5 A MECHANISM FOR CONGRESS AND OUR CITIZENRY
TO RESPOND TO SUCH DECISIONS.
THE ELEVENTH AMENDMENT, THE FOURTEENTH AMENDMENT, THE
SIXTEENTH AMENDMENT AND THE TWENTY-SIXTH AMENDMENT WERE ALL
RESPONSES TO SUPREME COURT DECISIONS, THIS COUNTRY HAS HAD A LONG
AND CONSISTENT HISTORY OF ACTIVELY RESPONDING TO CONSTITUTIONAL
DECISIONS OF THE SUPREME COURT,
THE PRESIDENT OF THE.UNITED STATES AND 100 MEMBERS OF THE
U.S. SENATE HAVE BEEN ABLE TO CHANGE THE PHILOSOPHICAL COMPOSITION
OF THE FEDERAL JUDICIARY TO RESPOND TO CHANGES IN PUBLIC POSITIONS
ON MAJOR CONSTITUTIONAL ISSUES.
ADDITIONALLY, PARTIAL REMEDIES ARE OFTEN AVAILABLE TO
THOSE IN CONGRESS WHO WANT TO RESPOND TO CONSTITUTIONAL DECISIONS
OF THE SUPREME COURT.
FOR EXAMPLE, MANY OF THOSE IN CONGRESS WHO OPPOSED THE
COURT S RULING IN ROE v. WADE EXERCISED THEIR CONSTITUTIONAL POWER
TO ELIMINATE FEDERAL FUNDING OVER MOST ABORTIONS,
CONCLUSION
IN CONCLUSION, IT IS MY VIEW THAT OUR CONSTITUTIONAL AMENDMENT
PROCESS,-THE JUDICIAL APPOINTMENT PROCESS AND CONTROL OVER THE
FEDERAL POCKETBOOK DO GIVE CONGRESS AND OUR CITIZENRY ADEQUATE TOOLS
WITH WHICH TO DEAL WITH CONTROVERSIAL DECISIONS OF THE SUPREME
COURT.
IT WOULD BE UNFORTUNATE IF IN AN EFFORT TO PROMOTE A
SPECIFIC SOCIAL AGENDA THAT BASIC PRINCIPLES OF GOVERNENCE THAT
HAVE SERVED THIS COUNTRY WELL FOR 200 YEARS WOULD BE UNDERMINED.
IT IS MY HOPE THAT THE DIALOGUE HERE THIS MORNING AND
THE SUBSEQUENT DIALOGUE THIS WEEK AT THE ABACONVENTION WILL HELP
THE CONGRESS AND THE NATION TO RE-EXAMINE WHAT IS REALLY AT
STAKE IN TH.E COURT JURISDICTION PROPOSALS. I VERY MUCH LOOK FORWARD
TO THE CONTINUED DIALOGUE, I APPRECIATE THE OPPORTUNITY
( 0 BE HERE WITH YOU AND I LOOK FORWARD TO YOUR COMMENTS AND
QUESTIONS.
THANK YOU.
/
